ate Issues/ Spemal .
Needs Trusts ‘

. Alice Padgett & Hon. Greg Sa pp
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Settlement Of Claims For
Minors

Key Issues

1. How much s the Gross Settlement?
2z, How much is the Net Setilement?

3. Which court must approve the seftlement?
4

5

When can the Natural Guardian settle the claim’

4
)
jav}
el
s
P

F
v

When is a Probate Court appointed Conservaior required?
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If There Is A Conservator

(b) If the minor has a conservator, the only persen who can
scofmpromise a minor's claim is the conservator.

0.C.G.A. §29-3-3

0.C.G.A. § 29-3-1

{(b) The natural guardian of a minor may not receiva the personal

oroperty of the minor untii the natural guardian becomes the legally

gualified conservator of the minor; provided, however, that when

the total value of sil personal property of the minor is $15,000.00

or less, the natural guardian may recsive and shall thereafier hold and

use all or part of the parsonal property for the benefit of the minor and

shall be accountable for the personal property but shall not be required

to become the legally qualified conservator as to that personal 1

propearty.
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Gross Settlement Is $15,000 Or Less

{¢) Whether or not legal action has been initiated, if the proposed
gross settlement of a minor's claim is $15,000.00 or less, the natural
guardian of the minor may compromise the clatm withont
becoming the conservator of the minor and without conrt
approval.

O.C.GA. § 20-3-3

Gross Settlement Defined

{a} For purposaes of this Code section, the term "gross settiement”
means the present value of all amounts paid or to be paid in
settlement of the claim, including cash, medical expenses, expenseas
of iitigation, atiorney's fees, and any amounis paid to purchase an
annuity or other similar financial arrangement.

O.C.GA. §25-3-3
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Gross Is More Than $15,000 But No Lawsuit

(d} If mo legal action has been initiated and the proposed gross
settlement of a minor's claim is more than $15,000.00, the
setfiement must be submitted for approval to the court.

0.CGA §20-3-2

Gross Is More Than $15,000 And Lawsuiit

(e) if legal action has een initiated and the proposed gross
seftlement of a minor's claim is more than $z 5 G00.00, the

settle ;eﬁt miast be s EDWEW“’\Q for approval to the court in
which the action is pending. The natural guardian or conservaior
shall not be permitied 1o dismiss the action and present the
settlement to the cowrt for approval without the approval of
the court in which the golion is perding.

O.C.GA §20-3-3
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Gross More Than $15,000, Net Is $15,000 Or Less

() If the proposed gross settlement of a minor's claim is more than
$15,000.00, but the gross setilement reduced by:

(1) Attormey's fees, expenses of litigation, and medical expenses
which shall be paid from the ssttlement proceeds; arnd

v

(2} The present value of amounis {o be received by the minor after
reaching the age of 111&_}01‘1‘%37

iy

fuchn

is $15,000.00 or less, the nafwral guardian may seek approval of
the proposed settlement S?ﬂ@m the approprigte court without
becoming the conservator of the minor,

@ g

Gross More Than $15,000, Net More Than $15,000

{g) It the proposed gross seltlement of a minor's elaim is more than
$15,000.00, but such gross settlement reducad by:

(1) Attorney's %f’ es, expenses of Hiigation, and medical expenses
which shall be paid from the settlement proceeds; gnd

{2} The present value of amounts to be received by the minor after
reaching the age of majority

is more than $15,000.00, the natural guardion may not seek
approval of the proposed seftlement from the appropriste court
without becoming the conservaior of ﬁ:«‘w mﬁl A,
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Structured Settlements And Trusts Authorized

{h) If an order of approval is obtained from the court, or a court in which the
action is pending, based upon the best Interest of the minor, the natural guardian
or conservator shall be authorized fo compromise any contested or
doubtfal claim in favor of the minor withou! receiving consideration
for such compromise as @ hump swm, Witheut limiting the foregoing, the
compromise may be in exchange for an arrangenent that defers veceipt of part,
not to exceed a total distribution of $15,000.00 prior to a miner reaching the age
of majority, or all of the consideration for the compromise until after the minor
reaches the age of majority and may involve a structured selilement or
creation of a frust on terms which the court approves.

HB 620 Proposed Changes

1. Raises $15,000 threshold 1o $25,000.
Clarifies which court must approve the settlement.

e

Eliminates any ambiguity over the calculation of net setilements

G2

when a structure, annuity, or trust is involved.

Eliminates medical expenses from net setilement calculation.
Changes initial bonding requirements for conservators when value
is not certain.

. Attempts to bring consistency to related code provisions.

s

kL

o
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HB 620 Definition Of Gross Settlement

(1) 'Gross settlement’ means the present value of all amounts paid or to be paid in

settternent of the @ minor's claim, mcluding cash, medreat-espremses: expenses of

litigation, attorney's fees, and any amounts prodterparehaseamanmurty allocated to a

structured setttement or other similar lnaneial arvangement. Such term shall include the

fofal amount paid or fo be puid on hehalf of all settling partics.

HB 620 Definition Of Net Settlement

(23 "Netsettlement’ means the gross seitlement reduced by:

{A) Attorney's fees, expenses of liteation, and legallv enforceable Hiens against the

settlement that arce to be paid from the settlement proceeds:

(B} The present value of amounts o be reevived by the nunor after reaching the ave

of majorigy: and

() The present value of amounts to be placed into a trust that the probate court or

court in which the action s pending approves or ereates for the benelit of the minor,
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GREGORY V. SAPP
CHIEF JUDGE
THE STATE COURT OF CHATHAM COUNTY

Office Procedure For Approval To Compromise
A Monetary Settlement On Behalf Of A Minor Child

Georgia trial courts are primarily guided by O.C.G.A. §§29-3-1, 29-3-2 and 29-3-
3, which are read In para materia, in considering whether to permit a party to
compromise the doubtful claim of a minor child.

At the outset, the parties and the court are guided by whether a $15,000.00
monetary threshold has been met.

SETTLEMENT OF LESS THAN $15,000.00,
REGARDLESS OF WHETHER SUIT WAS FILED

0.C.G.A.§§ 29-3-1, 29-3-2 and 29-3-3 provide that if the amount of the gross
settlement is $15,000.00 or less, and regardless of whether suit has been initiated,
the natural guardian of the minor child (or, if there is no natural guardian, a legally
appointed conservator) is authorized to compromise a doubtful claim and receive and
use the funds for the benefit of the minor.® In this instance, no court approval is
necessary, regardless of whether suit has been filed.”

SETTLEMENT OF LESS THAN $15,000.00 BY A JOINT TORTFEASOR

In considering the threshold amount, the Court notes there is some ambiguity
about whether a defendant-joint tortfeasor who is settling for an amount under the
$15,000.00 threshold would need to seek court approval to do so where the other
tortfeasors remained in the case. It is this Court’s position that the individual
tortfeasor should at least consult with the Court and the parties need to consider
whether a conservator is needed. This is because the definition of “gross settlement”
found in O.C.G.A. § 29-3-3 includes “the present value of all amounts paid or to be
paid in settlement of the claim, including cash, medical expenses, expenses of

! Pursuant to O.C.G.A. § 29-3-6, the probate court of the county where either the minor is found or
where the proposed conservator is domiciled shall have the power to appoint a conservator for the minor.
The extensive duties of the conservator are laid out in the subsequent articles.

? Although this outside the purview of the trial court’s role, it is noteworthy that the natural guardian
must provide the opposing party with affidavit as addressed in 0.C.G.A. § 29-3-1(b}, (c), in order to.
compromise the claim. Once the affidavit is provided, then the natural guardian becomes accountable for the
personal property and the settling party is authorized to pay the amount of the indebtedness or to deliver the
personal property to the affiant. At this point, O.C.G.A. § 29-3-2 permits the natural guardian to release the
debtor and compromise a debt when the collection of the debt is doubtful without such action being approved
by the court if the amount of the debt is $15,000.00 or less.

306




litigation, attorney’s fees, and any amounts paid to purchase an annuity or other
similar financial arrangement.” With joint tortfeasors and the possibility of multiple
settlements that might exceed the threshold amount, seeking leave of court to
compromise each claim seems to be the intent. In any case, this issue will necessarily
be before the court because the joinder rule requires leave of court to settle with fewer

than all parties; as such, the court would need to be notified and leave granted in order
to dismiss and settle.

SETTLEMENT IN EXCESS OF $15,000.00
BUT REDUCED TO LESS THAN $15,000.00
0.C.G.A. § 29-3-3 provides that where the gross settlement is in excess of
$15,000.00 but is reduced by attorney fees, expenses of litigation, and medical
expenses which are paid from the settlement proceeds, and the present value of the
net amount to be received by the minor after reaching the age of majority is $15,000.00
or less, then the natural guardian must seek approval of the proposed settlement
from the appropriate court. However, the natural guardian does not need to become

the conservator of the minor child in order to compromise a claim under these
circumstances.?

SETTLEMENT IN EXCESS OF $15,000.00
On the other hand, 0.C.G.A. § 29-3-1 and O.C.G.A. § 29-3-3 provide that where
the total value of the personal property or gross settlement is in excess of $15,000.00,
and also that the net amount after deductions for attorney fees, expenses of litigation,
and medical expenses to be paid from the settlement proceeds is still more than
$15,000.00, then the natural guardian must first become the conservator of the
minor before seeking approval from the appropriate court.

Pursuant to these same statutes, i1t 1s this Court’s interpretation that a
conservator 1s required even when a structured settlement is used and the minor child
will not receive any of those sums until after the age of majority.

APPROVAL FROM THE APPROPRIATE COURT
While no court approval is required for a gross settlements of $15,000.00 or less,
either probate or trial court approval is required for settlements in excess of
$15,000.00. Where no suit has been filed, logically only probate court approval is
required for settlements on behalf of a minor child where the settlement is in excess

? Asan aside it is noteworthy to mention that our courts have not yet clarified the interplay between
0.C.G.A. § 29-3-3, requiring court approval, and the common law regarding whether a conservator can accept
an offer on behalf of a minor prior to this approval. See Benton v. Gailey, 334 Ga. App. 548 (2015)

(declining to opine on this issue where the defendant sought to enforce an agreement purportedly accepted
on behalf of a minor).

2o0f4
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of $15,000.00. However, where suit has been filed it appears that at least the trial
court where the suit is pending must approve the settlement. Out of an abundance of
caution, many lawyers consider the latter to require the approval of both courts.

MATTERS FOR CONSIDERATION BEFORE APPROVING THE
SETTLEMENT

0.C.G.A. § 29-3-3(h) provides that court approval of a settlement is “based on the
best interest of the minor.” In consideration of this standard, different information
might be important and available to different judges depending on the status of a
pending case and the stage in discovery. In this Court’s experience, the probate court
has at times asked the trial court to issue its approval first and sometimes prior to the
appointment of a conservator. However, trial courts should not issue final approval to
compromise and dismiss a claim until they have heard from the conservator. As a
middle ground, this court has issued “preliminary approval” orders after holding
a conference to address the issue, in the hopes this might assist with finalizing the

appointment of the conservator and/or approval of the settlement {rom the probate
court.

This Court’s practice is to hold an in chambers conference that is off the
record and with all parties invited to attend.” The conference generally entails a
review and discussion of the types of injuries incurred, medical bills that have been
paid, medical bills that are outstanding, lien information and the status of the
resolution of any such liens, future medical expenses, any other expenses, and a
breakdown of attorney fees and expenses.

After the Court scrutinizes all the information, the Court will then review the
proposed management of the funds by the natural guardian or conservator (or person
anticipated to be appointed as guardian) to ensure the proper protections are in place.”

Sometimes the information provided for purposes of the settlement conference
is sensitive or confidential and the parties might not want it made part of the public

* Although O.C.G.A. § 29-3-9 appears to only contemplate a discretionary hearing for purposes of
selecting a conservator, it is this Court’s practice to hold a conference and finds this forum to be helpful for
resolving outstanding issues and managing everyone’s expectations.

3 As far as possible settlement structures, O.C.G.A. § 29-3-3(h) provides, “Without limiting the
foregoing, the compromise may be in exchange for an arrangement that defers receipt of part, not to exceed
a total distribution of $15,000.00 prior to a minor reaching the age of majority, or all of the consideration for
the compromise until after the minor reaches the age of majority and may involve a structured settlement or
creation of a trust on terms which the court approves.”

Jof4
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record. To avoid any unnecessary disclosure, one option might be to deliver this
information to the court and the parties in advance of any hearing but without filing
1t into the record. Ifitis considered by the court in its determination, the parties may
consider moving to file it as either a redacted document or under seal at that time.

This is also the reason this Court prefers an off-the-record office conference in lieu of
a hearing in open court.

If this Court issues a preliminary approval order, it 1s incumbent on the parties
to come back and confirm once the conservator has been appointed. Since the standard
1s “the best interest of the minor,” this Court generally requests that the conservator
provide the Court with an affidavit of their understanding of the agreement and

confirmation that the conservator believes the proposed settlement is in the best
interest of the minor chald.

Once the conservator is appointed and provides this testimony, and once the
Court 1s satisfied that all outstanding details addressed at the conference have been
resolved, it will issue the order granting final approval pursuant to the terms of the
agreement and as addressed in the order granting preliminary approval. This Court
would not hold any additional conference unless circumstances had changed and an
additional conference was needed. After the final approval is granted, the final step

1s for the parties to file their dismissal after the fact in order to close out the claims
or the case.

4 of 4
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offers the following

substitute to HB 620:

A BILL TO BE ENTITLED
AN ACT

To amend Title 29, Chapter 4 of Title 51, and Article 6 of Chapter 6 of Title 53 of the
Official Code of Georgia Annotated, relating to guardian and ward, wrongful death, and
bond, respectively, so as to clarify and revise procedures and requirements for the payment
of certain settlements involving claims of minors; to revise and provide for definitions; to
revise when the natural guardian or next friend of a minor may receive the personal property
of a minor for certain purposes; to revise certain bond requirements; to provide for related

matters; to provide an effective date; to repeal conflicting laws; and for other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
Title 29 of the Official Code of Georgia Annotated, relating to guardian and ward, is
amended by revising Code Section 29-3-1, relating to "personal property" defined, natural
guardian must qualify as conservator, and exception, as follows:
"29-3-1.
(a) For purposes of this Code section, the term 'personal property’ does not include the
value of property that is held for the minor's benefit in trust or by a custodian under

Article 5 of Chapter 5 of Title 44, The Georgia Transfers to Minors Act.’
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(b) The natural guardian or next friend of a minor may not receive the personal property

of the minor until the natural guardian or next friend becomes the legally qualified

conservator of the minor; provided, however, that when the total value of all personal
property of the minor is $15;606-66 $25,000.00 or less, the natural guardian may receive
and shall thereafter hold and use all or part of the personal property for the benefit of the
minor and shall be accountable for the personal property but shall not be required to
become the legally qualified conservator as to that personal property.
{c) Upon receiving an affidavit:

(1) That the value of all the personal property of a minor will not exceed $15;666-66

$25,000.00 in value;

(2) That no conservator has been appointed for the minor's estate; and

(3) That the affiant is the natural guardian of the minor,
any person indebted to or holding personal property of the minor shall be authorized to pay
the amount of the indebtedness or to deliver the personal property to the affiant. In the
same manner and upon like proof, any person having the responsibility for the issuance or
transfer of stocks, bonds, or other personal property shall be authorized to issue or transfer
the stocks, bonds, or personal property to or in the name of the affiant. Upon such
payment, delivery, transfer, or issuance pursuant to the affidavit, the person shall be
released to the same extent as if the payment, delivery, transfer, or issuance had been made
to the legally qualified conservator of the minor and shall not be required to see to the
application or disposition of the personal property.
(d) This Code section shall not authorize a temporary, testamentary, or permanent guardian

to receive personal property of the minor unless the guardian becomes the legally qualified

conservator of the minor.”
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SECTION 2.

Said title is further amended by revising Code Section 29-3-2, relating to release of debtor
when collection doubtful, as follows:
"29-3-2.
The natural guardian of a minor who has no conservator may release the debtor and
compromise a debt when the collection of the debt is doubtful without becoming the
conservator of the minor and without such action being approved by the court if the amount

of the debt is not more than $25,000.00 $15;0666-60-ortess.”

SECTION 3.
Said title is further amended by revising Code Section 29-3-3, relating to "gross settlement”
defined, compromise of claim, and finality of settlement, as follows:
"29-3-3.
(a) For purposes of this Code section, the term ‘gross-settlerent’.
(1) 'Gross seitlement' means the present value of all amounts paid or to be paid in
settlement of the a minor's claim, including cash, medicat-expenses; expenses of
litigation, attorney's fees, and any amounts patd-to-purchaseanamuity allocated to a

structured settlement or other similar financial arrangement. Such term shall include the

total amount paid or to be paid on behalf of all settling parties.

(2) 'Net settlement' means the gross settlement reduced by:

(A) Attorney's fees, expenses of litigation, and legally enforceable liens against the

settlement that are to be paid from the settlement proceeds;

(B) The present value of amounts to be received by the minor after reaching the age

of majority: and

(C) The present value of amounts to be placed into a trust that the probate court or

court in which the action is pending approves or creates for the benefit of the minor.
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(b) If the minor has a conservator, the only person who can compromise a minor's claim

is the conservator.

proposed gross settlement of a minor's claim is $25,000.00 or less, the natural guardian

of the minor, without becoming the conservator of the minor and without any court

approval!

{(A) May comprpmise the claim; or

(B) May receive payment of and shall thereafter hold and use the settlement for the

benefit of the minor and shall be accountable for the same as provided in Code Section
29-3-1.

(2) If the proposed gross settlement of a minor's claim is more than $25,000.00, and the
net settlement is $25,000.00 or less:

(A) The settiement shall be submitted for approval to:

(i) The probate court if no legal action has been initiated, or

(i1) The court in which the legal action is pending if legal action has been initiated,

and such court shall have exclusive jurisdiction to approve the settlement, except as

provided in subsection (g) of this Code section;

(B) No conservator shall be required to compromise the claim; and

(C) No conservator shall be required to receive payment of the settlement; provided,

however, that the natural suardian receiving pavment of the settlement shall thereafter

hold and use the settlement for the benefit of the minor and shall be accountable for the

same as provided in Code Section 29-3-1.
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(3) If the proposed gross settlement of a minor's claim is more than $25,000.00, and the

net settlement is more than $25,000.00:

(A) A conservator shall be required to compromise the claim;

(B) A conservator shall be required to receive payment of the settlement and shall

thereafter hold and use the settlement for the benefit of the minor and shall be

accountable for the same as provided in Code Section 29-3-1; and

(C) Such conservator shall submit the settlement for approval to:

(i) The probate court if no legal action has been initiated, or

(i) The court in which the legal action is pending if legal action has been initiated,

and such court shall have exclusive jurisdiction to approve the settlement, except as

nrovided in subsection (g) of this Code section.
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) (d)(1) If an order of approval is obtained from the probate court; or a court in which
the legal action is pending, based upon the best interest of the minor, the natural guardian,

next friend, or conservator shall be authorized, subiect to Code Section 29-3-22, to

compromise any contested or doubtful claim in favor of the minor without receiving

consideration for such compromise as a lump sum.
(2) Without limiting the foregoing, the compromise may be:

(A) Involve a structured settlement or creation of a trust on terms that the probate court

or court in which the action is pending approves or creates, including, but not limited

to, funding: and
(B) Be in exchange for an:

(1) The resolution of the action; or

i1) An arrangement that defers recerpt:
(I) Receipt of part, not to exceed a total distribution of $+5;666-66 $25,000.00 prior
to a minor reaching the age of majority;-orali; or

(IT) All of the consideration for the compromise until after the minor reaches the

age of majority armdnm

terms-whichthecourtapproves.
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tt(e) Any settlement entered consistent with the provisions of this Code section shall be
final and binding upon all parties, including the minor.

(f) Tt shall be within the discretion of the court in which the action is pending to hold a

hearing on compliance with the requirements of this Code section; provided, however, that

a hearing shall not be required if compliance with such requirements is evident from the

record.

(g)(1) Notwithstanding any provision of this Code section to the contrary, where a

settlement has been submitted to a court for approval, an action shall not be voluntarily

dismissed pursuant to subsection (a) of Code Section 9-11-41, or otherwise dismissed

upon motion, except upon order of the court in which the action is pending and upon the

terms and conditions as that court deems proper. -

(2) If specifically indicated in the dismissal order, or if a settlement is reached while the

case is pending in the Court of Appeals or the Supreme Court, the trial court shall retain

exclusive jurisdiction to approve any scttlement,

(3) If legal action has been initiated but is no longer pending, and the trial court has not

specifically retained jurisdiction pursuant to paragraph (2) of this subsection, then any

settlement approved by the court in which the legal action is pending as required by

subsection (¢) of this Code section, shall instead be submitted for approval to the probate

court.”

SECTION 4.

Said title is further amended by revising paragraphs (4), (12), and (13) of subsection (a) and
paragraphs (5) and (6) of subsection (c) of Code Section 29-3-22, relating to power of

conservator and cooperation with guardian of minor, as follows:

"(4) Receive, collect, and hold the minor's property, additions to the minor's property,

and all related records, subject to subsection (d) of Code Section 29-3-41;"
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“(12) Compromise any contested or doubtful claim for or against the minor if the

proposed gross settlement as defined in Code Section 29-3-3 is in the an amount of

$15,000-:06-ortess not greater than $25,000.00; and

(13) Release the debtor and compromise all debts in the an amount of $15;6660-:00-ortess
not greater than $25,000.00 when the collection of the debt is doubtful.”

“(5) Pursuant to the provisions of Code Section 29-3-3, to compromise a contested or
doubtful claim for or against the minor if the proposed gross seftlement as defined in
Code Section 29-3-3 is more—than—the in_an amount of $1+5;066:66 greater than
$25,000.00;

(6) To release the debtor and compromise a debt whreh that is in the an amount of more
greater than $15;666:00 $25,000.00 when the collection of the debt is doubtful;”

SECTION 5.
Said title is further amended by revising Code Section 29-3-41, relating to requirements of
bond, term and value of bond, and substantial compliance sufficient, as follows:
"29-3-41.
(a) The bond of a conservator shall be:
(1) Secured by an individual who is a domiciliary of this state or by a licensed
commercial surety authorized to transact business in this state;
(2) Payable to the court for the benefit of the minor;

(3) Conditioned upon the faithful discharge of the conservator's duty, as is required by

law; and

(4) Attested by the judge or clerk of the court.
(b) The court may order a conservator who is required to give bond to post bond for a
period of time greater than one year, as may be appropriate in the circumstances. A surety

on a bond posted pursuant to this subsection shall not be relieved of lability merely
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because of the expiration of the term of the bond but shall be subject to the provisions of
law for the discharge of a surety applicable to other bonds.
(¢) Except as provided in subsection (d) of this Code section, the The bond shallbe in a

value equal to double the estimated value of the minor's estate; provided, however, that the
bond shall be in an amount equal to the estimated value of the estate if secured by a
licensed commercial surety authorized to transact business in this state. The value of the
estate for purposes of the bond shall be determined without regard to the value of any real
property or improvements thereon but, upon conversion of the real property into personal
property, a bond shall be given based upon the value of the estate, including the value of
the personal property into which the real property was converted.

(d) When the assets of the estate consist of only one or more choses in action of

indeterminate value, no bond shall be required until the value of any such chose¢ in action

is able to be determined by settlement or judgment, whereupon bond shall be set in an

amount to be determined in accordance with subsection (¢) of this Code section; provided,

however, that a conservator appointed without bond pursuant to this subsection shall have

no authority to receive assets of the minor's estate other than a chose or choses in action

until such conservator has posted bond in accordance with this Code section. As used in

this subsection, the term 'chose in action' shall have the same meaning as provided in

Article 2 of Chapter 12 of Title 44,

(e} Substantial compliance with these requirements for the bond shall be deemed
sufficient; and no bond shall be declared invalid by reason of any variation from these
requirements as to payee, amount, or condition, where the manifest intention was to give

bond as conservator and a breach of the fiduciary's duty as such has been proved.”
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SECTION 6.

Said title is further amended by revising paragraphs (13) and (14) of subsection (a) and
paragraphs (5) and (6) of subsection (c) of Code Section 29-5-23, relating to authority of
conservator and cooperation with guardian or other interested parties, as follows:

“(13) Compromise any contested or doubtful claim for or against the ward if the

proposed gross settlement as defined in Code Section 29-3-3 is in the amount of

$15;666:60 $25,000.00 or less; and

(14) Release the debtor and compromise all debts in the amount of $15;606-66

$25,000.00 or less when the collection of the debt is doubtful.”

“(5) To compromise a contested or doubtful claim for or against the ward if the proposed

gross settlement as defined in Code Section 29-3-3 is more than $1+5;666:66 $25,000.00;

(6) To release the debtor and compromise all debts for which the collection 1s doubtful
when the amount of the debt is $45;606-66 $25,000.00 or more;”

SECTION 7.
Chapter 4 of Title 51 of the Official Code of Georgia Annotated, relating to wrongful death,
is amended by revising Code Section 51-4-2, relating to persons entitled to bring action for
wrongful death of spouse or parent, survival of action, release of wrongdoer, disposition of
recovery, exemption from liability for decedent's debts, and recovery not barred when child
born oﬁt of wedlock, as follows:
"51-4-2.
(a) The surviving spouse or, if there 1s no surviving spouse, a child or children, either
minor or sui juris, may recover for the homicide of the spouse or parent the full value of
the life of the decedent, as shown by the evidence.
(b)(1) If an action for wrongful death is brought by a surviving spouse under
subsection (a) of this Code section and the surviving spouse dies pending the action, the

action shall survive to the child or children of the decedent.

- 10 -

319




244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270

LC 41 32138

(2) If an action for wrongful death is brought by a child or children under subsection (a)
of this Code section and one of the children dies pending the action, the action shall
survive to the surviving child or children.

(3) If there is no surviving spouse and an action for wrongful death is brought by a minor

child or minor children under subsection (a) of this Code section, the natural guardian,

guardiaﬁ, or next friend of any such minor child shall:

(A) Qualify as a conservator if necessary to receive pavment of the settlement and shall

thereafter hold and use the settlement for the benefit of the minor and shall be

accountable for the same as provided 1n Code Section 29-3-1, and

(B) Obtain court approval of such settlement of such minor child or minor children as

provided in Code Section 29-3-3.

(c) The surviving spouse may release the alleged wrongdoer without the concurrence of

the child or children or any conservator, guardian, next: friend, or other authorized

representative thereof and without any order of court, provided that such spouse shall hold
the consideration for such release subject to subsection (d) of this Code section and shall

be accountable for same.

(d)(1) Any amount recovered under subsection (a) of this Code section shall be equally

divided, share and share alike, among the surviving spouse and the children per capita,
and the descendants of children shall take per stirpes;providedthatanysuchrecoveryto

TOI TG IS €1 ol ALl Wi et

(2) Notwithstanding paragraph (1) of this subsection, the surviving spouse shall receive

no less than one-third of such recovery as such spouse's share. If there is no surviving

spouse, the amount recovered under subsection (a) of this Code section shall be egually

-11 -
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divided, share and share alike, among the children per capita, and the descendants of

children shall take per stirpes.

(e) No recovery had under subsection (a) of this Code section shall be subject to any debt
or liability of the decedent or of the decedent's estate.

() In actions for recovery under this Code section, the fact that a child has been born out

of wedlock shall be no bar to recovery.”

SECTION 8.

Article 6 of Chapter 6 of Title 53 of the Official Code of Georgia Annotated, relating to

bond, is amended by revising Code Section 53-6-50, relating to persons required to give, as

follows:

"33-6-50.

(a) Unless otherwise provided in this Code section, any person who seeks to qualify to
serve as the personal representative of an intestate estate or as a temporary administrator
shall be required to give bond with good and sufficient security.

(b) A national banking association or a bank or trust company organized under the laws
of this state that seeks to qualify as a personal representative of an intestate estate or
temporary administrator shall not be required to give bond for the faithful performance of
its duties unless its combined capital, surplus, and undivided profits are less than
$400,000.00 as reflected in its last statement filed with the comptroiler of the currency of
the United States or the commissioner of banking and finance or unless the instrument
under which it seeks to qualify expressly provides that if shall give bond.

(¢) A person petitioning to qualify as a personal representative of an intestate estate may
be relieved from the requirement for giving bond by the unanimous consent of the heirs of
the estate. With respect to any heir who is not sui juris, consent may be given by the
guardian of the individual. The personal representative of a deceased heir is authorized to

consent for that heir. In no case may consent on behalf of an heir who is not sui juris be

- 12 -
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effective if the person consenting is the person petitioning to serve as personal
representative.

(d) The provisions of this Code section shall not apply to bonds described in Code
Section 53-6-41 and Code Section 53-6-53.

(e){(1) When the assets of the estate consist only of one or more choses in action of

indeterminate value and the personal representative or temporary administrator is not

relieved from the requirement for giving bond by subsection (b) or (c) of this Code

section, no bond shall be required under subsection (a) of this Code section until the value

of any such chose in action is able to be determined by settlement or judgment,

whereupon bond shall be set in an amount to be determined in accordance with

subsection (¢) of Code Section 53-6-51. If the value of anv additional such chose in

action subsequently is determined by settlement or judegment, the amount of the bond

shall be increased in accordance with subsection (c) of Code Section 53-6-51. As used

in this subsection, the term 'chose in action' shall have the same meaning as provided in

Article 2 of Chapter 12 of Title 44.

(2) A personal representative or temporary administrator who qualifies to serve without

bond pursuant to paragraph (1) of this subsection shall have no authority to receive the

settlement or judgment of a chose in action under this subsection until:

(A) Such personal representative or temporary administrator has posted bond in

accordance with paragraph (1) of this subsection: and

(B) Upon the initial posting of bond bv such personal representative or temporary

administrator in the first instance in which the value of a chose in action is determined

by settlement or judgment, amended letters have been issued accordingly.”

SECTION 9.

This Act shall become effective upon its approval by the Governor or upon its becoming law

without such approval.

- 13-
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23 SECTION 10.
324 All laws and parts of laws in conflict with this Act are repealed.

_14 -

323




